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Definition of Terms

Eminent Domain:  Power of the State and Federal governments to take private property for public use with just compensation to the owner.

Commandeering:  A state action authorized by the Louisiana Homeland Security and Emergency Assistance and Disaster Act and a procedure that can be used by the Governor and Parish Presidents to gain immediate use of private property in a declared disaster or emergency within their jurisdiction to cope with the disaster or emergency.  It should be noted that when applicable compensation must be afforded to landowners whose properties have been commandeered, which includes negotiations and court assisted acquisition (condemnation) when necessary.     

Condemnation:   An acquisition tool that will be exercised only after there have been good faith efforts to reach amicable agreement regarding price and title.  Condemnation is based on Eminent Domain. [It is a procedure to obtain real estate interests over private property, subsequent to negotiations based upon an offer of just compensation, in the event an amicable agreement cannot be reached and/or title issues cannot be resolved.]  Condemnation is sometimes referred to as Quick Take authority.

Quick Take:   This is a short-hand term for a special kind of exercise of Eminent Domain, whether in federal or state court, that allows a court to grant quick possession to the condemning authority upon filing of the suit and deposit into the registry of the court a good faith determination of just compensation.  (Under Louisiana law, certain public entities can file in state court a “Quick Take expropriation,” whereas in Federal court it is known as condemnation via Declaration of Taking.)

The advantage of “Quick Take” is that once a court signs an order of possession, then work can proceed immediately, without having to wait for final judgment concerning title and compensation.  It is not as expeditious as commandeering since a Quick Take action cannot be filed prior to mapping, title, appraisal, and then good faith negotiations. 

Background

To accomplish its mission, the Corps of Engineers may require temporary and/or permanent rights to utilize privately owned properties. Payment for real estate interests required for federal projects like those of the Corps of Engineers is governed by the Fifth Amendment of the U.S. Constitution which states “…nor shall private property be taken for public use, without just compensation.”

As a matter of law, the Corps or the Non-Federal Sponsor (NFS) must offer just compensation (fair market value) for the property as of the date the property was provided to the Corps for use, unless Congress provides the Corps specific authorization to do otherwise. Once the proper owner or owners have been identified and the real estate interest over that ownership is appraised by an independent qualified appraiser, then an offer of “just compensation,” equal to the fair market value, is made to the owner(s).  The preliminary steps of mapping, title and appraisal, which are undertaken prior to negotiations, can take time.

“Just compensation” is usually achieved during a period of negotiation.  Some delays occur when title or ownership documents for the property are lost, mortgage agencies or liens on the property are involved or where title is not clear (for example, one relative may dispute another relative’s claim to ownership).  

If the Corps/NFS are unable to reach an amicable agreement with the landowner on the amount of just compensation, it may invoke its authority from Congress to acquire the property by condemnation. This process allows property owners legal recourse to present their evidence in court as to why they should receive greater compensation than that offered by the Corps. The NFS likewise can file expropriation to enlist assistance of a State court for a determination of just compensation.

Current situation

In New Orleans, the Corps is acquiring property it requires to improve the Greater New Orleans Hurricane and Storm Damage Risk Reduction System (HSDRRS). However, property acquisition terms, such as “Eminent Domain,’ “commandeering” or “condemnation” are loaded with emotional freight.  Still active in public memory are images of angry residents and homeowners protesting the actions of local officials who invoked Eminent Domain to seize their properties to make way for new malls, high rise buildings or other construction to generate higher tax revenues.

In New Orleans, the Corps or NFS will exercise condemnation only as necessary to ensure completion of the HSDRRS for public safety.  Besides, as noted above, condemnation is pursued as a last resort, after good faith negotiations to resolve price and/or title issues.

In the aftermath of Hurricane Katrina, the Corps’ emergency response included levee repairs, repairing/rehabilitating floodwalls and missions that required it to take possession of private property by the most expeditious method available. In the vast majority of cases, commandeering by operation of state law for the use of private property was the most expedient method for the non-federal sponsor to provide right of entry so that the Corps could start its work on the commandeered properties. In support of the emergency response assisting the local Levee Districts, the Corps in many cases agreed to acquire, on behalf of the Non-Federal Sponsor, the appropriate real estate interests over the commandeered properties. Subsequently, the Corps has pursued offers of just compensation to these property owners and settlements are currently ongoing.

Commandeering is authorized by the Louisiana Homeland Security and Emergency Assistance and Disaster Act, which provides the Governor and Parish Presidents authority to use private property to cope with a declared disaster or emergency within their jurisdiction. The non-Federal sponsors requested that certain necessary properties be commandeered by the authorized State representative in cooperation with the Corps so that work could begin on construction of repairs/rehabilitation to the hurricane protection works.  

Negotiations between the Corps and property owners have continued for up to a year in some instances, in an attempt to arrive at an amicable agreement.  In some cases, the Corps and the owners of these private properties may be unable to agree on “just compensation.”  When the Corps has to move to a court-assisted acquisition, called “condemnation,” the landowner has an opportunity to present his/her case to the court for a determination on just compensation.  The Corps will request condemnation via filing of a Declaration of Taking, which is the federal version of “quick take” authority.  It requires the deposit in court registry of the Government’s estimate of just compensation.  Thereafter, the landowner is allowed to withdraw the deposited funds, unless there is a title dispute.  

With the enactment of the 4th Supplemental, P.L. 109-234, Congress required that certain work to provide 100-year level of protection for Lake Pontchartrain & Vicinity (LPV) and Westbank & Vicinity (WBV) hurricane protection projects be subject to the original cost-sharing obligations. The Non-Federal Sponsors for those projects are therefore required to provide lands, easements and rights of way in support of this aspect of work for these projects, subject to credit towards their cost share. For this reason, the talking points below acknowledge the role of the NFS for real estate acquisition via condemnation.
Communication Goals

As the Corps seeks to achieve a “best-value solution” to the design and construction challenges it faces in strengthening and improving the HSDRRS in the New Orleans vicinity, the requirement for real estate interests over additional private property will increase. Some examples of the Corps’ requirements include temporary and permanent rights for: access roads for construction, operation and maintenance; borrow material; stockpile areas, staging areas, work areas, etc. The Corps seeks to acquire only the minimum real estate interest required for each project.

This Communication Plan is designed to provide a framework for the presentation of the rationale for condemnation and its use to ensure the construction of projects that benefit public safety. It seeks to achieve a clear linkage between the rationale for any condemnation required and strengthening the HSDRRS. This plan incorporates Talking Points and Questions & Answers for addressing media inquiries and allaying public apprehension about governmental use of Eminent Domain. 

In most cases, settlements can be successfully negotiated.  When the settlement cannot be reached through negotiation and/or when clear title cannot be established, condemnation, whether by the NFS or the U.S., may be used as a critical tool to ensure completion of the HSDRRS.

Goals  

The goals of the communication strategy are to:

1. Communicate the process the Corps will use to acquire private property from landowners in the project area

2. Educate land owners, business owners, and tenants of their rights to compensation and displacement benefits

Target Audiences

Primary

1. Landowners/business owners whose property may be impacted by alternatives under consideration to complete the HSDRRS

2. Tenants living in residences that may be displaced by the Corps’ selected alternative

Secondary
1. Elected officials representing constituents who may potentially be displaced by the Corps’ selected alternative

2. People interested in the development of the HSDRRS

Key Messages

1. Public safety of the people of Southeast LA is the Corps’ number one priority.

2. There are laws in place to protect people/businesses that may be displaced by construction of the HSDRRS 

3. The Corps is a good steward of taxpayers’ money

Talking Points

Public safety of the people of Southeast LA is the Corps’ number one priority

· If the Corps or NFS should need to acquire a property or residences to build the HSDRRS, the Corps will assist to relocate eligible residents/businesses.

· Property acquired by the government will serve the greater good.

There are laws in place to protect people/businesses that may be displaced by construction of the HSDRRS

· Payment for real estate interests required for federal projects, such as U.S. Army Corps of Engineers’, to work on levees in the HSDRRS is governed by the Fifth Amendment of the U.S. Constitution which states: “…nor shall private property be taken for public use without just compensation.

· The Corps will take every reasonable measure to establish fair and equitable relocation assistance benefits for eligible parties..

The Corps is a good steward of taxpayers’ money

· Only the minimum amount of real estate required for the levee projects will be acquired. If the property needed includes a house/business, the Corps or the NFS will acquire the house/business and pay eligible relocation assistance benefits (see URA below). 

· As a matter of law, the Corps must offer the fair market value for the land as of the date the property was given for use of the project, unless Congress has provided specific authorization to the Corps to do otherwise.  Once the property is appraised, by an independent qualified appraiser, an offer of “just compensation,” equal to the fair market value, is made to the owner.  

Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA)  

· To ensure the fair and equitable treatment of homeowners/tenants whose homes/businesses are taken for public projects, Congress enacted the Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA).  Benefits may include; moving costs, replacement housing payments, rental assistance, services from a real estate advisor, reimbursement for new service deposits, etc. The NFS must likewise comply with URA.

· Under URA legislation, these affected homeowners/business owners may be eligible for certain relocation assistance benefits over and above the payment they receive as just compensation under the Fifth Amendment. Homeowner benefits may include a replacement housing payment intended to enable homeowners to buy a home that is comparable to the home that was acquired by the Corps when combined with the money that is received from the Corps as just compensation. The replacement housing payment generally includes the amount by which the cost of a comparable, decent, safe and sanitary replacement home exceeds the cost of the home acquired due to the project. Business owner benefits may include moving costs, reestablishment costs, search fees, etc.

· The URA provides that no person to be displaced shall be required to move from his/her dwelling unless at least one comparable replacement dwelling is made available.  Eligibility for URA benefits is determined on a case by case basis.

· The intent of URA is to ensure that persons displaced as a direct result of a Federal or Federally-assisted project are treated fairly, consistently, and equitably so that they do not suffer disproportionate injuries as a result of projects designed for the benefit of the public as a whole.  With both the just compensation and URA, homeowners whose property is acquired for use by the Corps will be able to place themselves into a situation similar to that prior to the project.

Questions and Answers
Q. What is condemnation?
A. Condemnation/expropriation is an acquisition tool that will be exercised only after there has been good faith efforts to reach amicable agreement regarding price and title of a property.  Condemnation is based on Eminent Domain. It is a procedure to obtain real estate interests over private property, subsequent to negotiations based upon an offer of just compensation, in the event an amicable agreement cannot be reached and/or title issues cannot be resolved.  Condemnation is sometimes referred to as Quick Take authority.

Q.  When does the Corps or Non-Federal Sponsor (NFS) use Condemnation?

A. In the course of fulfilling its mission, the Corps or the NFS may be required to acquire a real estate interest over private property. The Corps will act in good faith to acquire such real estate interests via purchase/closing.  However, when price cannot be resolved by negotiations or when title issues cannot be resolved, the Corps may seek assistance from the court to acquire the property through condemnation/expropriation proceedings. Condemnation/expropriation is against a property not a person.

Q. What legal right does the Corps have in pursuing Commandeering/Condemnation for acquisition of borrow material?
A. Commandeering is essentially the operation of state law granting authority to parish presidents, the mayor of New Orleans, and the governor to obtain a right of use to private property to cope with a disaster or emergency.  This authority may not be exercised by the Federal Government, rather, our non-Federal partner(s) provides an authorization for entry to the Corps after the property has been commandeered.  It should be noted that compensation must be afforded to eligible landowners whose properties have been commandeered through completion of the real estate acquisition process.  Condemnation is the term used to describe the Federal Government’s authority to obtain property through eminent domain proceedings.  In court condemnation proceedings are initiated by filing a “Declaration of Taking.”  Condemnation is used if the land owner and the Government cannot reach an agreement as to the just compensation for the real estate interest(s) to be acquired and/or when the ownership has a cloud on the title which cannot be cleared.           
Q. I have heard that the Corps has already practiced commandeering, is this true?

A. The Corps has no authority to commandeer; however, local and state officials have commandeered private properties.  In the aftermath of Hurricane Katrina, the Corps’ emergency response included levee repairs, repairing/rehabilitating floodwalls and missions that required it to take possession of private property by the most expeditious method available. In the vast majority of cases, commandeering by operation of state law for the use of private property was the most expedient method for the non-federal sponsor to provide right of entry so that the Corps could assist the Levee Districts in repairing levees. In support of the emergency response, the Corps agreed to acquire, on behalf of the Non-Federal Sponsor, the appropriate real estate interests over certain commandeered properties. Subsequently, the Corps has pursued offers of just compensation to these property owners and settlements are currently ongoing.

Q. What is involved in a condemnation proceeding?

A. As noted above, the Corps/NFS will not pursue condemnation/expropriation prior to good faith attempts to acquire the real estate interest via closing.  Condemnation, however, may ultimately be required to resolve title issues and/or price. With condemnation proceedings, the landowner is given the opportunity to take his or her dispute to court and to provide evidence relative to the value of the property interest in dispute. The court will provide an impartial determination as to the property value. The Corps/NFS will pursue condemnation in court by filing a Declaration of Taking/Quick Take, which requires the deposit in the court registry of the Government’s estimate of just compensation. Thereafter, the landowner may withdraw such deposited funds, unless there is a title dispute that must first be resolved by the court.

Q. How will fair market value of a property be determined?

A.  The Corps will enlist the assistance of an Independent Louisiana Certified Appraiser to determine the fair market value of a property which is then offered to the property landowner.  In general, a landowner may accept the offer, negotiate an amicable settlement offer, or have the court determine the value.  

Q. What length of time is a typical negotiation process? How long will the Corps negotiate before seeking condemnation proceedings?

A. Negotiations can commence after the preliminary steps of mapping, title,appraisal and an offer of just compensation.  In most cases, the length of time for negotiations is determined by the construction schedule.  Typically, it takes the Corps/NFS and the property owner approximately 30-60 days to reach a fair settlement price.  In some instances negotiations may last up to a year, drawn out by other factors such as property owners living in different geographic areas, lost records, the absence of clear ownership title and other complications. 

Q.  Is condemnation used only when a negotiated priced cannot be agreed upon?

A. Condemnation is a critical acquisition tool, but the Corps/NFS will pursue condemnation only after it has attempted to reach amicable resolution regarding price and title. Condemnation may be necessary when there is an impasse regarding price and/or if there are title issues that the Corps/NFS has not been able to cure, e.g., when title to the property is in question, such as when the ownership title is lost or damaged, when property liens or mortgage obligations exist, or if there are rival claims of ownership, such as family relatives who claim ownership. 

Q. What if the Corps offers a price for my property that is less than appraised value?

A. By law, the Corps/NFS cannot offer “less” than the appraised valuation. The Corps/NFS always commence negotiations with an offer of just compensation, and the landowner is free to make a counteroffer.  If, however, condemnation must be exercised to acquire the real estate interest, despite efforts at amicable resolution, then the Corps/NFS will file a Declaration of Taking/Quick Take and deposit in court registry the estimate of just compensation.  Thereafter, such deposited funds may be withdrawn by landowner unless there is a title dispute that must first be resolved. If the court ultimately decides that the property is more valuable than the original offer, the Corps/NFS will make additional payment to the landowner, plus interest.

Q. Why would local officials commandeer property for the Corps?

A. With a Declaration of Disaster or Emergency the Governor or a Parish President can commandeer private property to provide to the Corps/NFS for immediate use for repairs/rehabilitation/construction of public works to cope with the disaster or emergency.  

Q. What if local officials decline to commandeer property?

A. The Corps/NFS will pursue acquisition of the real estate interests needed to implement the project. This effort will take time, given the requisite preliminary steps of mapping, title and appraisal, and then negotiation prior to end result of either closing or condemnation.

Q. If the Corps/NFS does condemn my home and property, does it offer any assistance to my family in locating a new home?

A.  The URA provides that no person to be displaced shall be required to move from his/her dwelling unless at least one comparable replacement dwelling is made available.  Eligibility for URA benefits is determined on a case by case basis.  Benefits include moving costs, replacement housing payments, rental assistance, etc.

Under URA legislation, these affected homeowners may be entitled to certain relocation benefits over and above the payment they receive as just compensation under the Fifth Amendment. These benefits may include, a replacement housing payment intended to enable homeowners to buy a home that is comparable to the home that was acquired by the Corps/NFS when combined with the money that is received as just compensation. The replacement housing payment generally includes the amount by which the cost of a comparable, decent, safe and sanitary replacement home exceeds the cost of the home acquired due to the project.

The intent of URA is to ensure that persons displaced as a direct result of a Federal or Federally-assisted project are treated fairly, consistently, and equitably so that they do not suffer disproportionate injuries as a result of projects designed for the benefit of the public as a whole.  With both the just compensation and URA, homeowners whose property is acquired for use for the project will be able to place themselves into a situation similar to that prior to the project.

Q.  If a Corps project requires taking of a residence on private property, when will the landowner or occupant be notified that they need to move? 

A. The Corps will not approach a landowner or occupant until a recommendation on a project alignment has been identified and title research on the rightful owner of a property is determined. The project construction timeline will determine when a resident will need to move.  In general, construction of Corps projects begin about 18 months after the alignment is determined.  Occupants will have no less than 90 days to relocate, once an offer of comparable replacement housing has been made. 

Q. Who is entitled to Uniform Relocation Assistance Act benefits? 

A. Only landowners, business owners, and tenants directly impacted by Corps projects may be entitled to URA benefits.  For example, only landowners, businesses, and tenants living in homes or occupying properties that are to become part of the project footprint will be compensated and/or relocated at the governments’ expense.  People living near project footprints or construction areas will not receive compensation or relocation benefits from the Corps. 

Q. Are both landowner occupied and tenant occupied residents protected by the Uniform Relocation Assistance Act? 

A.  Yes, all eligible residents living on private property needed for Corps projects are protected by the URA.  Landowners may be compensated for their land and provided relocation assistance to identify a new home and tenants may be provided relocation compensation and assistance in identifying a new residence.  In some cases, residents who previously rented may be offered assistance to purchase their new home.  

Q. Will relocation benefits allow transporting a manufactured home to a different location?  

A. Relocation of property is governed by certain provisions and can be determined on a case by case basis.  Yes, it is possible to transport manufactured homes to new locations.

Q. Are relocation benefits provided before a move or are expenses reimbursed?

A. Relocation benefits are determined on a case by case basis.  In general, relocation costs are reimbursed but if necessary the Corps may provide funds up front for residences to pay for new service deposits and fees.

Q. Will a displaced resident have a say in the type of home in which they are relocated?

A. The Corps will offer displaced residents comparable housing that is decent, safe and sanitary in conjunction with the landowner or tenant.  The Corps may provide families who are being displaced by construction of the HSDRRS a Relocation Assistant.  URA guidelines will determine the size and number of bedrooms relocation warrants.  For example, new dwellings must allow parents and no more than two children of the same sex to have their own bedrooms.  

Q. Is it possible to stop the Corps from taking action on the recommended plan and keeping my home/property? 

A. The Greater New Orleans Hurricane and Storm Damage Risk Reduction System reduces risk for nearly two million people in the metropolitan area and is being built to benefit the entire area.  The Corps is balancing the needs of the public and the environment.  Attempts to prevent the Corps from completing the HSDRRS in 2011, puts hundreds of thousands of residents at risk of being inundated by a tropical event storm surge which has a one percent chance of occurring in any given year.

Condemnation Big Picture Themes

Public safety is our top priority.

- In the overwhelming number of cases, the Corps and local officials are able to work together to acquire needed property for immediate use and access when a disaster or state of emergency declaration is in effect.

 - Condemnation is an acquisition tool of last resort. Condemnation is used when good faith negotiations have failed to achieve agreement with the property owner on fair-market valuation. 

- Property owners are entitled to just compensation if property must be taken for public use.

 - When a condemnation case goes to court, the appraised value/amicable negotiated settlement is deposited into the court and the property owner has the opportunity to state their case either in a price hearing, if no value has been agreed upon, or in a title hearing in the event there are title problems.

 - Condemnation is an essential tool for the Corps’ mission to improve public safety by reducing flood risk within the Greater New Orleans Hurricane and Storm Damage Risk Reduction System.

- Commandeering is a state action authorized by the Louisiana Homeland Security and Emergency Assistance and Disaster Act. 

- Commandeering is a procedure available to the Governor and Parish Presidents to gain immediate use of private property to cope with a declared disaster or emergency..
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